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Environmental Compliance:
Implications for Senior
Commanders

WILLIAM D. PALMER

Defense and the environment is not an eitherfor proposition. To choose
between them is impossible in this real world of serious defense threats
and genuine environmental concerns.
' — Secretary of Defense Dick Cheney, 1990'

Three recent criminal prosecutions of Army personnel for environmental
crimes underscore the serious consequences that can attend environmen-
tal violations. In U.S. v. Carr a Federal jury convicted an Army civilian
maintenance foreman at Fort Drum of criminal violations of the Superfund
Law for having instructed subordinates to dump and bury cans of waste paint.’
The court sentenced Mr. Carr to one year in prison, suspended the sentence,
and ordered him to serve one year of supervised probation. Mr. Carr’s
supervisory chain suspended him without pay for one year pending the
outcome of the case, then demoted him to a nonsupervisory position after his
conviction. In U.S. v. Dee, a Federal jury convicted three Army civilian
scientists from Aberdeen Proving Ground of criminal violations of the
Resource Conservation and Recovery Act for failing to properly identify,
store, and dispose of hazardous wastes generated by their chemical weapons
laboratory.” One of the defendants, Dr. William Dee, was the principal ar-
chitect of the Army’s binary chemical weapons program. The court sentenced
each defendant to 1000 hours of community service and a suspended sentence
of three years probation. In U.S. v. Pond a Federal jury convicted the foreman
of the Fort Meade wastewater treatment plant of criminal violations of the
Clean Water Act for failing to conduct required sampling and tests and for
submitting false test reports.’ The court sentenced Mr. Pond to eight months
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in prison and four months in-house detention to be followed by one year of
supervised probation and monetary restitution.

How can Army leaders avoid having these unhappy outcomes visited
upon either themselves or their subordinates? This essay will undertake to
explain how,

The Army is committed to environmental compliance in its opera-
tions to a degree that would have shocked its leaders of 20 or even 15 years
ago. The Secretary of Defense’s statement at the head of this article dem-
onstrates that this commitment extends to the highest levels in the Department
of Defense. The Secretary of the Army and the Chief of Staff have been
equally direct in their guidance regarding environmenial compliance: “Al-
though the primary mission of the United States Army is national defense, we
are comimitted to protecting our environment and conserving our natural
resource heritage both for ourselves and future generations.” This commit-
ment to environmental compliance may intimidate many of today’s Army
leaders who know of environmental law as a strange mixture of ominous
acronyms (CERCLA, RCRA, NEPA, TOSCA) and who have heard such
stories of the dire consequences of noncompliance as those above.

Environmental compliance obligations arise in many contexts. The
installation commander typically runs a number of operations that come
complete with a range of environmental compliance obligations. These opera-
tions include wastewater treatment plants, boiler plants, drinking water sys-
terns, solid waste disposal, range operations, and removal of hazardous wastes
such as asbestos, to name some of the more obvious. Perhaps the obligations
of the lower-level leader are not so obvious, but they are real. Motor pool
operations generate hazardous wastes in the form of used oil and other
lubricants and solvents that must be collected, labeled, stored, and disposed
of properly. POL supply points require spill prevention and control plans, spill
reports, and proper maintenance and record-keeping procedures. Army instal-
lations have recycling programs for paper, waste oil, lead, brass, and other
materials. Army leaders are responsible for sanitation and waste disposal
during field exercises and other deployments. A leader’s failure to attend to
the details of proper disposal of hazardous wastes can impair installation
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operations, as Fort Polk discovered to its sorrow when JP-4 aviation fuel
flushed into the sewage treatment plant, destroyed the plant’s abihty to treat
wastewater, and led to violations of the plant’s discharge permit.’ Because
environmental compliance obligations have become such an integral part of
the Army’s operational mission, leaders must become familiar with the nature
of this system and its requirements.

What Is Environmental Law?

e [t Is a Product of the Legislative Process

Environmental law is primarily statutory, meaning that a legislative
body has determined what needs protection; what kind of protection is re-
quired; who ought to be subject to environmental standards; and the penalties
for violations. Its statutory nature is the system’s strength, since only a broad
societal consensus could bring about significant change. But this statutory
aspect also entails telling weaknesses since our nation’s body of environmen-
tal law was passed piecemeal. Over time, Congress has addressed separate
problems such as air pollution (Clean Air Act); water pollution (Federal Water
Poliution Control Act or Clean Water Act); and hazardous waste sites (the
Superfund Law, known formalily as the Comprehensive Environmental Re-
sponse Compensation and Liability Act, or CERCLA). This fragmented ap-
proach has resulted in a variety of environmental protection laws, each
representing a separate set of political and technical judgments that frequently
have little relationship to one another.” Thus our existing environmental laws
constitute an uneasy alliance, not unlike a coalition government of moderate
leftists and centrists. They may share the same ultimate goal, but cach
represents a slightly or even markedly different approach to achieving that
end. Army leaders and their staffs must monitor installation operations ac- -
cording to standards, requirements, and procedures that vary with the type of
pollutant each operation is generating,’

The several executive agencies charged with implementing and en-
forcing this system of laws, principally the US Environmental Protection
Agency (EPA) and state environmental regulatory agencies, further compli-
cate the system as they tend to compartmentalize themselves along the lines
of the laws they are implementing.” Thus Army leaders are likely to deal with
one regulatory official regarding air quality permits, another regarding waste-
water treatment plant operations, and another regarding hazardous waste
programs. Unfortunately, our system of environmental laws has made one-
stop shopping for environmental compliance impossible in most states.

These same executive agencies have added to the complex nature of
environmental law with their own bodies of regulations that further interpret
the requirements of the statutes passed by the legislatures. These regulamons
have the force of law and are as enforceable as the statutes themselves."
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The system of environmental laws is thus not a coherent whole, but
rather a series of legislative judgments and executive interpretations about the
appropriate approach to each specific type of pollution. Army leaders as a result
confront great complexity in implementing the requirements of this system.

e Environmental Law [s Recent

Considering how broadly our system of environmental laws has
affected life in the Army and in the nation in general—influencing everything
from where we can conduct maneuver training to the contents of our underarm
deodorant-—one might assume that it has been with us for many years. But
this system is very young, with most of our existing federal environmental
laws dating back only to the early 1970s."' :

The fact that our environmental laws are recent has several significant
implications for Army leaders. These laws were in many ways experimental,
since they imposed controls for the first time. The same lawmaking bodies that
created the statutes and implementing regulations have amended them repeated-
ly, refining their experimental approaches to pollution control.'”? Army leaders
can expect to confront difficulties in managing environmental compliance
programs caused in part by regulatory agencies unable to keep up with the
changes in their own authorizing statutes or with the state of environmental
technology and science." Army leaders must respond to the flux in environmen-
tal laws by creating a command climate that accommodates this constant change
in the environmental compliance system. Such a climate will include seeking
out and funding training opportunitics for the installation’s environmental
management, legal, safety, and industrial hygiene staff, Likewise, Army leaders
must recognize the need for periodic refresher training for members of their
commands whose duties include environmentally sensitive operations such as
vehicle maintenance, POL handling, and ammunition disposal.

Finally, these comparatively new laws and their implementing reg-
ulations can lead to delays in obtaining the approvals required for complying
with the law in a particular situation. The often-untested techniques available
for responding to a unique pollution prevention situation lead to a predictable
institutional inertia. Higher commands may prove unwilling to approve a new
approach until they have subjected it to a lengthy staffing and review process.
The regulatory agency charged with enforcing the law at the installation level
will face the same dilemma through its supervisory chain. If the tried and true
methods do not apply in a given situation, Army leaders are likely to find
themselves picking their way through a minefield of vague or even conflicting
guidance from regulators and higher command and staff elements.

As our system of environmental law matures, and it is doing so
quickly, regulatory agencies and the military are developing greater famil-
iarity with the range of issues and options involved in a given pollution control
situation. As we confront fewer “first times” in our environmental compliance
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issues, we will find the solutions more readily, and the compliance process
will become less contentious and frustrating.

e Environmental Law Is Technology-Based

Our system of environmental laws relies heavily on science and
technology to accomplish its mission. For example, the statutes and their
implementing regulations rely on scientific studies to establish standards for
acceptable levels of pollutants.” The discharge permit a state grants to an
installation wastewater treatment plant under the Clean Water Act provides a
typical example. The discharge permit will give numeric limits, expressed in
seven- and 30-day arithmetic means and amounts per liter, for the constituents
of a plant’s wastewater discharge. The state will set these limits based on the
efficiency of the technology the plant uses to treat wastewater. The permit will
also specify monitoring, testing, and reporting requirements. Every one of these
numeric limits, tests, and reports constitutes a legally enforceable obligation.

The technical nature of environmental law with its scientific and
technology-based compliance standards can cause apprehension. But Army
leaders confronting a pollution compliance problem quickly develop a work-
ing familiarity with the scientific and technological issues involved in the
problem. Every installation has staff officers in the office of the staff judge
advocate and environmental management office whose job is to assist com-
manders to identify and resolve environmental compliance issues. Developing
a working knowledge of technical or scientific concepts as they apply to an
environmental compliance problem is no different from developing a working
knowledge of any other part of an operational mission which needs attention.

e Environmental Law Is Participatory

Our system of environmental laws boldly goes where no law has
gone before in providing generous public access to military installations and
to military decisionmaking. The system frequently opens the front gates of an
Army installation and the rationale for installation environmental decisions
to public inspection. Congress mandated this openness to generate public
support for environmental actions through community input in the environ-
mental decisionmaking process."”

The National Environmental Policy Act (NEPA) and the Superfund
Law are good examples of this legislative tendency. NEPA requires the now-
familiar Environmental Assessment/Environmental Impact Statement before
any federal action which significantly affects the environment.'* The regulations
governing the impact statement require public notice and encourage public
involvement in evaluating the proposed project and its alternatives. This public
involvement can include public meetings, correspondence with uniquely af-
fected persons, and opportunities to submit written or oral comments regarding
the proposed action.” The Army leader responsible for a hazardous waste site
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cleanup under the Superfund Law must publish a notice of the proposed
Remedial Action Plan the Army intends to use to accomplish the cleanup. The
Army must provide a reasonable opportunity for written and oral comments and
must hold a public meeting regarding the plan."

This potentially high level of public involvement in installation-level
decisionmaking can be upsetting to the Army leader who is accustomed to
running his command as a personal fiefdom. Success in the public participa-
tion component of the Army’s environmental compliance mission requires the
active and effective involvement of the installation public affairs officer.

Beyond the public participation envisioned in NEPA and Superfund,
Congress strongly believes in the effectiveness of permitting citizens to sue
to enforce the requirements of environmental laws. Joe Citizen may bring suit
against any polluter, including military installations and their leadership, who
stands in violation of environmental protection laws.'® Congress envisioned
the citizen’s suit as a goad to effective enforcement by regulatory agencies
like the EPA and as a direct enforcement tool to be used against poliuters.”
This vision has come to pass as concerned individuals and groups file large
numbers of citizen suits each year. The citizen suit provision of the Clean
Water Act is particularly popular, generating over 880 lawsuits between 1983
and 1988. And this figure, impressive though it is, doesn’t tell the whole story.
Just one environmental group, the Natural Resources Defense Council, during
1984 issued 121 notices of intent to sue under the Clean Water Act citizen suit
section and ultimately elected to file suit in only 13 of those cases.? In 1989
the council used the Clean Water Act’s citizen suit provision to send a notice
of intent to sue the US Military Academy for previous Clean Water Act
violations.” The council never filed its threatened lawsuit, as West Point was
able to convince it that the problems leading to those past violations had been
corrected. Army leaders grappling with an environmental compliance issue
are thus not insulated from public or judicial review of their decisionmaking
and must in many cases expect and provide for meaningful involvement by
parties outside the instailation.

s Environmental Law Relies Heavily on State Enforcement

Although Congress clearly intended to move out smartly in attacking
pollution through the flurry of environmental protection legislation it passed
in the 1970s, many of these laws placed the enforcement and implementation
burden on the states, Commentators have referred to this system of state
implementation and enforcement of federal standards, goals, and guidance as
Cooperative Federalism or New Federalism.” '

But Congress had to do more than simply assign the enforcement and
implementation mission to the states if it wished to give the states regulatory
authority over military installations. Congress also waived federal sovereign
immunity in every environmental protection statute, enabling states as well
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as citizens to sue military installations and their leadership to enforce the
pollution laws.™

Congress’s message in these waiver provisions is blunt: military
installations must comply with all environmental laws just like the glue
factory outside the gate. The state or local officials who enforce the environ-
mental laws against the glue factory have the legal authority to enforce the
same compliance standards against Army installations. Army leaders must be
prepared to open their installations to state and local environmental officials
and to cooperate with those officials to resolve any compliance problems their
inspections reveal.” The days when the military could retreat within its
reservation enclaves and pursue its national defense mission as it saw fit are
long gone, Congress has made the states full partners in a national defense
mission which includes environmental protection and preservation.

o Environmental Law Has Teeth

As we have seen, our environmental laws have tough enforcement
mechanisms which military installations are encountering with greater fre-
quency. Violations of environmental compliance obligations generally expose
the violator to civil and criminal penalties and to the possibility of having to
cease operations pending resolution of the violation. These legal sanctions,
whether civil or criminal, are frequently keyed to each day of violation,
making continuing violations especially costly.™

The courses that federal and state environmental regulatory agencies
will pursue in their early enforcement efforts against a facility are similar.
The agency will first issue a Notice of Violation (NOV), identifying the
alleged violation and requesting action to remedy the situation. This should
be the commander’s call to arms if he is not already aware of and working to
resolve the problem. If the agency is not satisfied with his response to the
NOV, it will usually issue a proposed Compliance Agreement or Compliance
Order which will establish specific objectives the commander is responsible
for meeting within specified time frames.”

If the enforcement agency is the EPA and it is unsuccessful in getting
the federal violator’s attention using the NOV and Compliance Order, it will
refer the dispute to EPA headquarters for resolution between EPA head-
quarters and Department of the Army.” The EPA will not bring civil suits nor,
in most cases, levy civil penalties against noncompliant federal facilities.”

On the other hand, if the frustrated enforcement agency is a state
environmental regulatory agency, it will likely escalate its enforcement efforts
by filing suit and seeking civil penalties or a court order to enforce its
Compliance Order. The states are not subject to the same constraints the EPA
imposes on itself and therefore have a wider variety of enforcement actions
available to them.”
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Prosecutorial authority over criminal violations of environmental
laws rests principally with the Department of JTustice and the US attorneys in
the federal districts.”’ Each of the three criminal prosecutions discussed at the
beginning of this article were litigated by US attorneys. The legal principles
arising from these cases and the criteria federal prosecutors consider in
deciding whether to prosecute environmental violations are useful to Army
leaders. They serve as guides for implementing environmental compliance
programs and for responding to reports of violations,

Because environmental laws are designed to protect the public from
dangers against which individuals cannot reasonably protect themselves, a
prosecutor is not required to prove that violators knew their actions were illegal.
The offense is complete so long as the violators act voluntarily, knowing that
they are dealing with hazardous materials. The court that convicted the Aber-
deen scientists in U.S. v. Dee was restating a well-established legal principle
when it found that in this context “ignorance of the law is no defense.” This
principle demonstrates that Army leaders who fail to comply with known
environmental compliance obligations risk criminal prosecution even when
they may be unaware that their action or failure to act constitutes a criminal
offense. Furthermore, Supreme Court cases from corporate settings imply that
if commanders insulate themselves from discovering such violations, the “Re-
sponsible Corporate Officer” doctrine may hold them criminally responsible for
those violations.” Thus Army leaders responsible for environmental compliance
ignore or attempt to evade that responsibility at their peril.

What Should a Commander Do?

What course ought an Army leader concerned with environmental
compliance pursue to avoid such penalties as have faced other violators? The
Department of Justice policy for evaluating environmental violations provides
useful guidance concerning behavior the Department wants to encourage. This
policy considers a number of circumstances which militate against prosecution.
Did the agency ~oluntarily disclose the violation? Did the agency cooperate in
remedying the violation? Does the agency have an active environmental moni-
toring and compliance program? How pervasive is the noncompliance? Did the
agency take disciplinary action itself where warranted?* Where these factors
are positive, the US attorney is unlikely to seek criminal indictments.

The degree of knowledge the government must prove in environmen-
tal prosecutions and the factors prosecutors consider in assessing violations
suggest that Army leaders must meet two fundamental obligations to avoid
sanctions for environmental violations. First, such leaders must act affirm-
atively to ensure an effective environmental monitoring and compliance
program is in place. Second, they must respond promptly and in good faith to
any violations uncovered by this in-house program or by environmental
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regulatory agencies. The Army has incorporated these obligations into its
regulations, making them an integral part of a commander’s mission.”

Army leaders have a legal and environmental staff to assist them in
implementing an effective environmental compliance program. This com-
pliance program must include periodic environmental audits.” An instai-
lation’s most recent audit and the management plan developed to address
problems identified in the audit provide a good place for an incoming in-
stallation commander to begin. An Army leader seeking specific guidance
concerning how to implement a comprehensive environmental compliance
program will find it in the Commander’s Guide to Environmental Compliance,
which is available through the US Army Toxic and Hazardous Materials
Agency.” Army Regulations 200-1 and 200-2 contain further guidance in
defining a commander’s environmental compliance mission. Army leaders
who are not installation commanders can use the same professional staff and
references to identify their own environmental compliance obligations. They
can, for example, call upon the installation environmental coordinator for
assistance in identifying the environmental compliance issues in the opera-
tions of their subordinate command, tenant activity, or operational directorate.

Environmental compliance is a cooperative effort. This means Army
leaders must ensure that staff members and the operational elements they
serve communicate with one another concerning environmental compliance
issues. This also means reporting violations to environmental regulators and
cooperating with them to remedy the problem. Army leaders who treat en-
vironmental compliance as an important part of their mission are unlikely to
feel the bite of our system of environmental laws.

The Army’s commitment to environmental compliance is summa-
rized in the following set of environmental quality goals published as Army
policy in AR 200-1.%

o Demonsirate leadership in protecting and improving the environ-

ment.

e Minimize environmental impacts while maximizing readiness.

e Integrate environmental considerations into Army decisionmaking.

e Restore lands and waters damaged by past 'Army waste disposal

practices.

e Support recycling programs to conserve natural resources and min-

imize generation of wastes.

e Actively address environmental quality issues in relations with

neighboring communities.

This aggregate commitment is more than just a promise to be good.
It obliges Army leaders 1o be environmentally conscious in their decision-
making, in their relations with the civilian community, in field and garrison,
and in correcting past mistakes. They must live with and ultimately overcome
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a legacy of environmental neglect, Their efforts are typified by the massive
restoration projects underway at Rocky Mountain Arsenal, Twin Cities Army
Ammunition Plant, Aberdeen Proving Ground, and a host of other installa-
tions where the Army has seriously damaged the environment in past oper-
ations.” These undertakings indicate that the Army is committed to the
proposition that protecting the environment is an integral part of its duty.

Notwithstanding all this, some commanders may yet be tempted to
think, “I have a mission to accomplish and being ‘environmentally conscious’
would just get in the way-—I"m going to do what I need to do to get the mission
done.” But Army leaders cannot disregard environmental compliance in the
name of “the mission.” Complying with laws and regulations that apply to
operations is as much a part of the mission as anything else. Dr, Dee honestly
believed he was doing his job and serving the best interests of his nation by
accomplishing his chemical weapons development mission at Aberdeen Prov-
ing Ground without having to waste time with the petty details of proper
labeling, storage, and disposal of hazardous substances. He was wrong, and
he and his subordinate supervisors paid a heavy price for failing to recognize
their environmental compliance obligations. Prosecuting attorneys will go
after the senior responsible official. The next higher official after Dr. Dee
wore a green uniform with stars on the shoulders. That commanding general
would have been a defendant had the FBI established that he was aware of
and failed to act on his knowledge of the sloppy hazardous waste handling
and disposal practices at Dr. Dee’s facilities.

Our nation’s system of environmental laws imposes significant obli-
gations on Army leaders and enforces those obligations with public involve-
ment in environmental decisionmaking and state enforcement authority over
federal military installations. The system is complex, but the essential obliga-
tions of an Army leader are basic: to ensure environmental accountability in
their operations and to respond effectively to violations of compliance obliga-
tions. In each case Army leaders can look to the installation-level environ-
mental management cells in the engineering directorate and the office of the
staff judge advocate for assistance in sorting out the technical and legal
specifics of any compliance obligation.

Every Army leader shares responsibility for meeting the Army’s
obligations and pursuing the Army’s goals in the area of environmental
compliance. It’s part of the mission, Environmental compliance is not just a
good idea for its own sake. It's a good way to stay out of jail.

NOTES
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